OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GERALD C. MANN

Honorable W, Eugene Tate
Oomnty Attorney

Hamilton County a
Hamilton, Texas OERY

. z'\
Deer 8ir: Opinion No. o-lso\d\l \

This is in answer to stter in whieh you uk
whether or not Xr, ¥, l'. AN htitled to commissions
for collesting delinguent. taxes fol Mamilton Bom:ty between

r'bm‘rr. 1’59‘ it

mittel 34 ns.nnnton@ounty

, arner aid €, 0. MoMillen es -
\@r 7 & sontract on February 25, 1939.

whered £ - m mplpyed “to enfores by suit or

oth tion/of all delinguent state snd
county 44 valorem taxe: n Hes ltoa ecnntr, unﬂ “Seeond
colleotion ¢dr sald- The said ¥, ¥. '.l'nrnw was not
an{ attorney ey law, net having bdeen "admitted and licensed
to nrastice law™ t the gaid ¢. 0. NeMillan was lieensed
&8s & LoTrney & The Attorney Ganeral of Texas Y-
Tused to approve & 1& daunquont tax contreet, and on June

hBSonference Opinion No. 3084 to the Comptraller
of Publio\leeos ts he held that sald contraet was *illegal
SeFirtue of the faet that a sontrest to 4o sats
eonstltuung the practice of law by a person not licensed
to practiee law {s illegal {Art. 4508, P.C.), and the join~-
Aer of a licensed attorney-at-law 4s6s not remove the £l
legalicy, because if part of the donsideration of & oon-
tract §8 1llegal the whole gontrest g veld sinoe it ocamnnot
be said how mueh of the obligation is based upon fllegal
consideration®. After said »fusal on the of the At~
torney General to approve said sontract, said W. F. Turner,
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on April, 1939, executed "what he terms an assignment of
all his rights and interest in the contraot™ to the smaid
C. 0. McMillan, The Commissioners' Court of Hamilton Coun-
ty approved this "so-oalled* assignment, and approved the
contract as between Hamilton County and C. O. MoMillan.

- The Attorney General end the Comptroller approved the con-
tract as between Hamilton County and C., 0. MoMillan alone.
Immedietely after the first contract was entered into bde-
tween Hamilton County as “First Party” and said W. F, Tur-
ner and C, 0, Xeiillan as "Second Party”, but defore the
Attorney General refused to approve the same, the said W,
F. Turner di4 some work under the contract and collected
gome taxes. He now insists that he iz entitled to compen-~
sation for his work, and should be paid the commissions
provided for in the contract.

The only authority for gsounties entering into de-
linquent tax contracts is found in Articles 7335 and 7335a
of Vernon's Annotated Reviged Civil Statutes of Texas. Ar-
ticle 7330 reads as follows:

"Whenever the commissioners court of any eoun-
ty after thirty deys written notice to the county
attorney or distriet attorney to fils delinguent
tax suits and his fallure to do so, shall deem {t
negessary or expedient, said court may sontraet
with any competent attorney to snforeoe or assist
in the enforcement of the collection of any delin-
quent State and gounty taxes for & per cent on the
taxes, penaliy and interest actually collected,
and sald court is further aanthorized to pay for an
abatraet of property assessed or unknown and unren-
dered from the taxes, interest and penalty to be
collested on such lapds, but all such payment and
expenses shall be contingent upon the osollection
of guch taxes, penalty end interest. It shall be
the duty of the county attorney, or of the district
attorney, where there 1s no csounty attornsy, to ac-
tively assist any person with whom sueh contract is
made, by filing and pushing to a speedy oonslusion
all sulits for collestion of delinguent taxes, under
any contract made as herein adove specified; pro-
vided that where any distriaet or county ettorney
shall fail or refuse t¢ rile and prosecute such
suits in good faith, he shall not be entitled to
any fees therefrom, but sueh fees sheall neverthe-
leas be ocollected as a part of the costs of suit
end applied on the payment of thp‘oa:{cnsdt;en al~
lowed the attorney prosecuting the sult, and the
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attomey with whom such contract has besn made is
bersby fully empowered and authorized to proceed
in such suits without the joinder and mesistance
of sald county or distriet attorneys.”™

Article 7335a reads as follows:

"Ko contract shall be made or entered into

by the Commisgioners® Court in conneetion with .
the colleotion of delinquent taxes where the
compengation under such contrect is more than
fifteen per cent of the amount collected. Sald
contract must be approved by doth the Comptrol-
ler and the Attorney General of the 3tate of
Texas, both as to substance and fornm. Provided
however the County or Distriot Attorney shall
not receive any compensation for any services
he may render in connection with the performance
gr tge contract or the taxes eollected thereun-
er. _

Ve atill hold ¢to the opinion that the original
delinquent tax contraet between Hamilton County as "First
Party* and W, ¥, Turner and €. 0. MoNillan as “Second Par-
ty" was vold for the reasons stated in the Attorney Cener-
al's Conference Opinion Wo. 5084, dated June 22, 1939. Ve
are enclosing a copy of that opinion.

There iz an additional reason why the original
delinquent tax gontract was void, and that was because it
wag not approved by the Comptroller and the Attorney Gen-
exral. In the case of Easterwood vs. Henderson County, 62
S.W. {2d) 65, the Commission of Appeals, gpeaking through
Presiding Judge Harvey, sald:

"The contragt involved in this eontro-
versy is oclearly one ‘Yin conneation with the
collection of delinquent taxes', and, since
game wad not approved by the state somptrol-
ler and the Attorney General, it is vold. 4is
already pointed out, the anthority in the
commissioners’ court to contract with respect
to colleotion of delinquent taxes proceeds
from the Legislature, and is subjeqet to such
1imitations as the Legislature sees fit to
prescribe. Nothing is to Bhe found in the sot
of 1931, which can be sonstrued as dispensing
with the approval of the comptroller and the
Attorney General which is made e¢ reguirement
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by the other act. On the contrary, the act of
1931 expreasly provides that same 'is not in-
tanded to cheange any law now in effeot regard-

ing the collection of delinguent taxes.' Sectlon
4) Vernon's Ann., Civ, St. art. 72684a, Se¢ction
4)."

In the case of Sylvan Sanders Company vs. Baurry
County, 77 3.W. {24) 709, the Court of Civil Appesls at
Eagtland, speaking through Chief Justice Hickmen, said:

"The langusge of the aot iz clear and un-
ambiguous, and, if & ocontract is properly desig-
nated as one mede by the commissioners® eourt
'in conneotion with the collection of delinquent
taxes,' the same i{s vold unleas it has the ap~
proval of both the designeted state officials,”

In view of the faet that the contract of February
25, 1939, to which W, F. Turner was a party, was void, it
follows that he cannot recover for anything done under the
eontract. In the gase of Seeligson vs, Lewis & Williianms,
65 Tex. 215, 57 Am. Rep. 583, the Supreme Court of Texas,
speaking through Associste Justlce Steyton, said:

" . e e it 15 well settled, 'if any part
of a consideration is illegal, the whole con-
slderation is vold, because publie policy will
not permit a party to enforoe a promise whieh
he hasg obtained by an illegal act or an ille-
gal promise, although he may have connegted
with this aot or promise eanother which is
legel.! 1, Parsons on Contr., 467, It mat-
ters not whether the consideration is illegal
because it consists of some aoct prohibited by
statute or because it violates some rule of
the common law,"” _

In the case of Guyer vs. Prinee, 106 8.W, (24)
1091, by the Court of Civil Appeals at Amarille, it was
said:

"He . . » are of épinion that the ocon-
tract of October 14, 1889, was void.*

*The contract, according to the undisput-
ed testimony, tended to prevent the administrs-
tion of justice, was contrary to public polley,
unenforeceadle, and veoid,



Honorable %. Eugene Tate, Page 5

"TAn unlawful contrect cannot form the basis
of eny enforceable legal or equitadle rights, or
impoge any legal obligationa upon ths partiea to

"iAs a generel rule a court will not mid in
the enforcement of #n illegel contraat at the in-
stance of any of the parties thereto where they
are in pari delicto, dut will leave the garties
to the egreement where it finds them.

"t Pursuant to the foregolng rule, the courts
will not compel specific performance of an ille-
gal contract, nor will it ald a parxrty to recover
possession of property to which he is entitled
thereander.' 10 Tex. Jur. p. £33, par, 1%6.

*The appellants were not entitled to recov-
er on the sontraet disclosed by the testimony,
hence, the court correctly directed a verﬂiet
egainst them . . ™ _

The "so-called™ assignment by ¥, F. Turner ocon-
ferred no rights on anyone, and had no force or effect. In
the case of City of Sen Antonioc vs. Rische (Ct. Civ. App.),
28 S.%. 388 (writ of error denied), it wes sald:

“The franchigse intended being private, and
therefors vold, an asgignment therecof by the
grantees would not gonfer any right in the as-
gignee, Tor no right hed ever passed, and none
coulg be oreasted, by an assignment of an inwvalid
fgran o

The same holding has been msde in many other
sases, including White vs. Downs, 40 Tex. 225, and Ameri-
cgg Employers Ins. Oo. vs. Reddy (Comm. App.) 61 3.W, (24)
280. :

The only way that C. O, MeNillan aoquired any
rights iz under the theory that a new contraot was sntered
into in April, 1939, between Hamilton County end €, O.
Mclillen alone, which contract was approved hy the Coump-
troller and Attorney Genersl; and any rights sogquired un-
der or by virtue of the new contract did not begin until
the new contract was entered into inm April.

The acts of w; ¥. Tuarner 4in making the "go-called®
assignment end of Hamiltor County, and the Comptroller and



482

norable W. Eugene Tate, Page &

e Attorney General in approving the new contract in
ril does not amount to e ratification of the original
ntract nade in February, to which W, F. Turner was a
rty, because the originel contract was void and could
t be ratified. In 10 Tex, Jur. 260, it 1s seld:

*The effact of 1llegality of a contract
cannot be waived by the perties, ané nothing
thet they may 40 can give it wvalidity. So an
illegal contrect cannot be ratified by either

party.®

It is our opinion that ¥. ¥, Turner is not en-
tled to any coumissions for taxes sollested dwuring the
me and under the eircumstanges you ask adout in your let-

) o
Yours very truly
ATTORREY CENERAL OF TEXAS
By Z//%‘?‘
Cecil C. Rotsch
Asgistant
JR: G

APPROVEDDREC 23, 1939
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